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RECENT CASE NOTES i8 S 

Section ,4(b) of the Bankruptcy Act provides that "any natural person except 
a wage-earner or a person engaged chiefly in farming or the tillage of the 
soil .... shall be subject to the provisions .... of this Act." Act of July I, 
1898 (30 Stat, at L. 547). The statute is silent as to the point of time which 
shall determine the debtor's occupational status, and as a' result the courts have 
reached three different conclusions. The- first is that the occupation of the 
debtor at the time of the filing of the petition governs. In re Matson (1903, 
M. D. Pa.) 123 Fed. 743; Hoffschlaeger Co. Ltd. v. Young Nap (1904, U. S. 
D. C. Hawaii) 12 Am. Bankr. Cas. 521. This follows a literal interpretation 
of the statute, and adopts the general federal rule as to jurisdiction. See Bank- 
ruptcy Act, sec. 1 (10), supra; Mollan v. Torrance (1824, U. S.) 9 Wheat. 537, 
2 Rose's Notes, 80. It is impractical, however, as it allows a debtor to defeat 
the purpose of the Act by changing from a non-exempt to an exempt occupation 
prior to the date of the petition. See In re Disney (1915, D. Md.) 219 Fed. 
294. Another test makes the time of the act of bankruptcy the material date. 
In re Luchhardt (1900, D. Kan.) 101 Fed. 807; In re Folkstad (1912, D. Mont.) 
199 Fed. 363; Harris v. Tapp (1916, S. D. Ga.) 235 Fed. 1918. This construc- 
tion renders a change of occupation subsequent to the act of bankruptcy ineffec- 
tive, and is usually applied in those cases where the debtor was engaged in the 
same occupation both at the time the debts were incurred and at the time the 
alleged act of bankruptcy was committed. In re Disney, supra; In re Luchhardt, 
supra; In re Mackey (1901, D. Del.) no Fed. 355. But under certain circum- 
stances even this rule, although applied in the majority of cases, operates unjustly, 
and some courts apply a third test. Thus, if a debtor changes from a non- 
exempt to an exempt occupation immediately prior to the act of bankruptcy, 
his occupation at the time when his debts are incurred controls. In re Burgin 
(1909, N. D. Ala.) 173 Fed. 726; In re Wakefield (1910, N. D. Calif.) 182 Fed. 
247; Tiffany v. La Plume Condensed Milk Co. (1905, M. D. Pa.) 141 Fed. 444. 
The theory of this rule is that the debtor should be estopped from setting up 
an exemption assumed with the intent of defrauding his creditors, and it has 
been properly limited to those cases where fraud or wrongful intent exist. In 
the instant case, therefore, where there was no evidence of fraud on which to 
base an estoppel, the court correctly adopted the more general and practical 
rule that the date of the act of bankruptcy is decisive. 



Constitutional Law — Freedom of Speech and of the Press — Censorship 
of "Current Event" Motion Pictures. — The plaintiff, the producer of "Pathe 
News," a motion picture depicting current events, attacked the constitutionality 
of a New York statute (N. Y. Laws, 1921, ch. 715) which provides for the 
censorship of all films to be exhibited in the State of New York. Application 
was made for a declaratory judgment under the Civil Practice Act, N. Y. C. P. A. 
ch. 546- Held, that the statute was constitutional, and that it applied to current 
event films. Pathe Exchange, Inc. v. Cobb (1922) 202 App. Div. 450, 195 N. Y. 
Supp. 661. 

The freedom to write and publish on all subjects, which is guaranteed by the 
state and federal constitutions, has generally been limited only by a liability for 
its abuse. Respublica v. Oswald (1788, U. S.) 1 Dall. 317; Bee Publishing Co. 
v. State (1921, Neb.) 185 N. W. 339. The courts have frequently refused to 
grant injunctions forbidding the publication of libellous statements. Brandreth 
v. Lance (1839, N. Y.) 8 Paige, 23; Pound, Equitable Relief against Defamation 
and Injuries to Personality (1916) 29 Harv. L. Rev. 640, 648. The Supreme 
Court has, since the World War, shown a greater tendency to permit restric- 
tion on the freedom of speech and of the press. Abrams v. United States ( 1919) 
250 U. S. 616, 40 Sup. Ct. 17; United States v. Burleson (1921) 255 U. S. 407, 
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41 Sup. Ct. 352; Comments (1920) 29 Yale Law Journal, 337; see Chafee, 
Freedom of Speech (1920) ch. 3; Wigmore, Abrams v. United States: Freedom 
of Speech and Freedom of Thuggery in War-Time and Peace- Time (1920) 14 
III. L. Rev. 539. Statutes providing for state censorship of motion pictures 
have been uniformly held constitutional. Mutual Film Corp. v. Industrial Comm. 
of Ohio (1914) 236 U. S. 230, 35 Sup. Ct. 387; Mutual Film Co. v. Breitinger 
(1915) 250 Pa. 225, 95 Atl. 433. For discussions of the censorship problem, see 
Censorship (1921) 46 Survey, 231; Cinema and its Censor (1921) 109 Fort- 
nightly Review, 222. The exhibition of a person's picture in a "current events" 
news reel has been held not to be a violation of a statute prohibiting the use of any 
person's name or portrait for trade purposes, upon the theory that "current event" 
films are so similar to newspapers that they should be considered as coming 
within the "free press" constitutional provisions. Humiston v. Universal Film 
Manufacturing Co. (1919) 189 App. Div. 467, 178 N. Y. Supp. 752. The rota- 
gravure and pictorial sections of modern newspapers approach the current event 
film. Apparently a distinction is recognized largely because newspapers are 
protected from censorship by historical bulwarks. 

Contracts — Implied Obligation to Pay Physician Requested to Serve 
Third Person. — A child injured by the defendant's truck was carried to the 
office of the plaintiff, a physician. There was a conflict in the evidence as to 
whether or not the defendant requested the plaintiff to care for the child. It 
was admitted that the defendant was under no duty to furnish the child with 
necessary medical care. The court charged that the plaintiff might recover if 
the defendant had promised to pay or had requested him to attend the injured 
child. Held, that the charge, being prejudicial to the defendant, was erroneous. 
Fruin v. Glassnap (1922, Conn.) 117 Atl. 547. 

A promise to pay the reasonable value of services rendered by a physician 
is implied in fact from a request made either by the patient or a third party 
who -owes a legal duty to the patient to furnish him necessary medical care. 
McGuire v. Hughes (1913) 207 N. Y. 516, 101 N. E. 460. No such inference is 
drawn, however, from a request by one not under a legal duty to the patient. 
Meisenbach v. So. Cooperage Co. (1891) 45 Mo. App. 232. Accompanying cir- 
cumstances may warrant a finding that there was an implied promise to pay. 
Edson v. Hammond (1911) 142 App. Div. 693, 127 N. Y. Supp. 359. The infer- 
ence of such a promise is usually for the jury. Raoul v. Newman (1877) 59 
Ga. 408. The fact that the request was for services at the defendant's home, 
that the defendant gave no indication that he was only a messenger, that the 
doctor responded without knowing that it was an accident case and that the 
defendant was under no duty to the injured person has been held to warrant 
such an inference. Grattop v. Rowheder (1901) 1 Neb. (Unof.) 660, 95 N. W. 
679; Foster v. Meeks (1896, Sup. Ct.) 18 Misc. 461, 41 N. Y. Supp. 950; Raoul 
v. Newman, supra. Similarly where the defendant did not repudiate but objected 
to the amount when the bill was rendered to him. Best v. McAuslan (1905) 
27 R. I. 107, 60 Atl. 774. A desire to protect doctors has influenced these deci- 
sions, but the conflicting desire to foster a willingness in third parties to help 
in an emergency has made the courts wary of finding an implied promise. 
Mere relationship to the patient or the fact that the defendant makes the request 
when the patient is unconscious are not sufficient of themselves to justify an 
implication of a promise to pay. Smith v. Watson (1842) 14 Vt. 332; Starrett 
v. Miley (1898) 79 111. App. 658; see 46 L. R. A. (n. s.) 577, note. In the 
instant case the defendant was not under a legal duty to furnish medical 
care to the patient. He did not summon the plaintiff, and the doctor understood 
that it was an accident case. A promise to pay, therefore, should not be implied 
from a mere request. 



